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STATE OF NORTH CAROLINA
: DEED OF PRESERVATION EASEMENT
CRAVEN COUNTY

This DEED OF PRESERVATION EASEMENT (the “Easement”) is made as of this
g'm*é a::@ﬁeml-ﬁo &)(the “Effective Date™), by and between STEVEN L. BENGEL, and
wife SABRINA D. BENGEL, individuals of Craven County, North Carolina (hereinafter

collectively “Grantor”) and NEW BERN PRESERVATION FOUNDATION, INC., a North

Carolina nonprofit corporation having a mailing address of:
f.o. Rox 0 '?7 New Bﬂru{‘ NE 25563 (hereinafter “Grantee™).
WITNESSETH:

WHEREAS, Grantor owns all of the Condominium Units comprising the real property
(the “Property”) and improvements thereon (the “Structure”) located at 329 Middle Strect, New
Bern, Craven County, North Carolina, more commonly referred to as The Bengel Building
Condominium, and more particularty described in Exhibit A, attached hereto and incorporated
herein ; and

WHEREAS, Grantee is a nonprofit corporation whose purposes include the preservation
and conservation of sites, buildings, and objects of national, regional or local architectural,
historic or cultural significance, and is a qualifying recipient of qualified conservation
contributions under Section 170(h) of the Internal Revenue Code of 1986, as amended, and the
regulations thereunder (collectively, the “Code”); and

WHEREAS, the Structure and Property (collectively, the “Project”) have certain
architectural, historic, and/or cultural significance, which attributes are collectively, described in
Exhibit B attached hereto and incorporated herein by reference (the “Conservation Values™), and
the Structure is located in a National Register historic district and/or certified state or local
historic district known as the New Bern Historic District and has been deemed by the United
States Department of the Interior as being contributing to the historic significance of the New
Bemn Historic District; and

WHEREAS, the grant of this Easement by Grantor to Grantee on the Structure will assist
in preserving and maintaining the Structure and the Conservation Values for the benefit of the
general public.

NOW, THEREFORE, in consideration of the mutual covenants, conditions and
restrictions contained herein and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, and pursuant to Section 170(h) of the Code,
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Grantor does hereby give, grant, release, transfer and convey to Grantee, its successors and
assigns, an easement (the “Easement™) to preserve the Structure and the Conservation Values as
hereinafter described. The area of the Easement encompasses the exterior of the Structure,
including but not limited to wall surfaces, railings, decorative metalwork, doors, windows, roofs,

and decorative elements (collectively, the “Easement Area”).

TOGETHER WITH the right to implement said Easement in the manner hereinafter
provided.

TO HAVE AND TO HOLD the Easement, to Grantee and its successors and assigns in
perpetuity or until the earlier termination in accordance with the terms of this Easement,
reserving to Grantor and their successors and assigns forever, the fee title to the Property and
Structure and incidents of ownership therein other than this Easement, including the right to
exclusive use and occupancy of the Structure, all to the extent not inconsistent with the terms and

purposes of the Easement granted herein.

AND Grantor and Grantee for themselves, their successors and assigns, hereby covenant
and agree as follows:

1. Scope of Easement. This Easement conveys to Grantee an interest in the Structure as
hereinafter specifically provided, which includes the benefit of the following covenants,

conditions and restrictions:

(a) The exterior of the Structure is not o be visuaily or structurally altered from the
condition existing as of the Effective Date of this Easement without the Grantee’s
Consent, except with respect to structural alterations which have no visual impact
whatsoever with respect to the exterior of the Structure. Nothing shall be erected on the
Property that impairs the visibility of the Structure from the street or grade level.

(b) The Structure shall not be demolished and no new structures or additions of any kind to
the exterior of the Structure may be constructed at the Property without the Grantee’s

Consent, except as may be required by law.

(c) The Project shall be maintained in a good and sound state of repair in accordance with
The Secretary of the Interior’s Standards for the Treatment of Historic Properties as
modified from time to time (the “Standards™), to prevent detericration in its exterior
appearance existing on the date hereof, as depicted in Exhibit B. Such maintenance and
repair includes replacement, repair, and reconstruction by Grantor whenever reasonably
necessary to preserve the Project in substantially the same condition and state of repair as

1at existing on the date hereof.
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= :: jrantor at its expense shall keep the Project insured by a reputable insurance company
= S icensed and in good standing in the State of North Carolina, with a replacement cost
=_2 asurance policy against loss or damage resulting from fire, windstorm, vandalism,
=3 gg xplosion and such other hazards as typically required by prudent property owners in the
=sd 0O ame geographic area as the Project; and will carry and maintain comprehensive public
=8 ¢ iability insurance under a policy issued by an insurance company which names Grantee
=3 ;m 1s an additional insured party thereunder.
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(e) The Project shall not be subdivided or otherwise divided
without Grantee’s consent, unless the resulting property int..
Easement in all respects.
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2. Grantee Review Procedures. Grantee has the discretion when reviewing applications under
Section 1, to give or withhold its Consent, conditionally or unconditionally, but such consent
shall not be unreasonably withheld, conditioned or delayed. “Consent” as used herein, means
that Grantee shall have given or withheld its prior written consent to the requested action, or
approval. The basis for Grantee’s review of and Consent to proposed changes to the Project
shall be the Standards.

3. Right of Entry. Grantor agrees that representatives of Grantee may upon prior reasonable
notice and at times reasonably acceptable to Grantor inspect the Project. Inspections will
normally occur outside the Project, except if Grantee determines interior access is reasonably
necessary to establish compliance with this Easement.

4. Obligations of Grantor. Grantor shall pay before delinquency all real estate taxes,
assessments, fees or charges properly levied upon the Project and shall furnish Grantee with
evidence of payment upon request. Grantor shall keep the Project free of any liens or
encumbrances for obligations incurred by Grantor, other than liens or encumbrances secured
by the Project which are subordinate to this Easement. Grantee has no liability or
responsibility of any kind related to the Project including the ownership, operation,
insurance, or maintenance of the Project.

5. Percentage Interests. For purposes of allocating proceeds under Paragraphs 6 and 7, Grantor
and Grantee stipulate that as of the date of recordation of this Easement in the applicable real
property records (the “Effective Date”), Grantor and Grantee shall each own real property
interests in the Project. Grantor and Grantee agree that each of them owns a specified
percentage interest of the fair market value of the Project determined by the ratio of the value
of the Easement as of the Effective Date to the aggregate value of the Project as of the
Effective Date. These values are the values used to calculate the deduction for federal income
tax purposes allowable by reason of this grant, pursuant to Section 170(h) of the Code. The
parties shall include the ratio of those values with the Conservation Values, on file with
Grantor and Grantee, and shall amend such values, if necessary, to reflect any final
determination thereof by the Internal Revenue Service or court of competent jurisdiction. For
purposes of this paragraph, the ratio of the value of the Easement to the value of the Project
unencumbered by the Easement (the “Easement Ratio Value™) shall remain constant, and the
percentage interests of Grantor and Grantee in the fair market value of the Project thereby
determinable shall remain constant, except that the value of any improvements made by
Grantor after the Effective Date of this Easement and subject to the requirements of this
Easement is reserved to Grantor (the “Improvements Value™).

6. Extinguishment. If unexpected circumstances arise after the Effective Date which render
impossible or impractical the purposes of this Easement, then this Easement may be
extinguished but only with the Consent of Grantee, provided that any net proceeds, after the
satisfaction of prior claims, including, but not limited to, all principal and interest payments
due under any obligation secured by one or more mortgages on the Project, and payment to
the Grantor of the Improvements Value, from any disposition of the Project shall be allocated
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to Grantee by muitiplying such net proceeds by the Easement Rati

be used by Grantee in a manner consistent with Grantee’s charital,

shall also include, without limitation, net insurance proceeds, but only to the extent not used
by the Grantor, its successors or assigns, for the reconstruction or restoration of the Structure.

7. Condemnation. Grantor shall notify Grantee of any condemnation proceeding with respect to
the Project. Grantee has the option (but not the obligation) to participate in any action or
settlement with respect to any condemnation and to claim the Easement Ratio Value of any
net proceeds calculated in accordance with the provisions of paragraph 6.

8. Remedies for Breach.

(a) Upon a breach of any provision of this Easement, Grantee may pursue all available legal
and equitable remedies, including injunction, to prevent or seek remedy for such
violation.

(b) If the Project has substantially deteriorated as a result of a breach of subparagraph 1(c),
then Grantee may send written notice to Grantor requesting that the Project be repaired to
achieve a level of maintenance consistent with subparagraph 1(c). If, within ninety (90)
days of receipt of such notice, the Grantor fails to commence the implementation of
repair actions reasonably satisfactory to Grantee, then Grantee, or its agents, may
(without being obligated), enter upon the Property and have repairs made at the Grantor’s
sole expense. Any amounts expended by Grantee to further the purposes of this Easement
and not reimbursed by Grantor within ten (10) days after receipt by Grantor of an invoice
for same with reasonable supporting documentation, shall to the maximum extent
permitted by law constitute a lien on the Project, subordinate to the lien of any mortgage
on the Project, accruing interest at the lesser of the maximum per annum rate permitted
by law or 12% per annum. Upon payment by Grantor of any such amounts due, including
accrued interest as herein provided, Grantee shall simultaneously therewith deliver to
Grantor a release of lien or waiver of mechanics lien, as the case may be, in the
customary form and duly executed and acknowledged for recording.

9. Nature and Duration. The covenants, conditions and restrictions in this Easement run with
the land constituting the Property in perpetuity and are binding upon Grantor and the
successors and assigns of Grantor for the benefit of Grantee.

10. Assignment, Successors and Assigns. Grantee may only transfer this Easement to another
charitable corporation or trust dedicated to the preservation of historic structures and/or urban
scenic open space as and to the extent then required under the Code, subject to the prior
written consent of the Grantor or its successors and assigns, as applicable, such consent not
to be unreasonably withheld; provided that if Grantee ceases its corporate existence, or for
any other reason is unable to act to enforce the restrictions provided for herein, then ali rights
of Grantee in this Easement shall be assigned to such other qualified non-profit organization
dedicated to the preservation of historic structures and/or urban scenic open space as shall be
selected by Grantor and consented to by Grantee, such consent not to be unreasonably
withheld, conditioned or delayed, failing which the successor charitable corporation or trust
dedicated to the preservation of historic structures and/or urban scenic open space shall be
designated by the Attorney General of the State of North Carolina.

— Bock 2549, Pace 503. File Number



I

Image ID: 000001073414 Type: CRP
age 5 of 11

2549 507

(Page 5 of 11)

11. Indemnity. Grantor shall hold harmless, indemnify and defend

directors, officers, employees, agents and contractors, successors a B

(collectively, “Indemnified Parties”) from and against all liabilities, penalties, costs,
damages, expenses, causes of action, claims, or judgments of any nature whatsoever
(individually or collectively a “Claim” or “Claims”), including, without limitation,
reasonable attorneys’ fees, in any way connected with the Structure or the Property or any
aspect thereof, including without limitation: (1) any real property taxes and general or special
assessments assessed and levied against the Project; or (2) this Easement, the conveyance or
possession thereof or the exercise of any rights hereunder, excluding, however, any Claims
based in whole or in part upon the gross negligence or willful misconduct of any Indemnified
Party, provided that the Indemnified Party gives Grantor prompt notice of each such Claim,
cooperates in the defense thereof, and Grantor shall have the sole right to defend and/or settle
each such Claim.

12. Entire _Agreement and Severability. This instrument, the attached Exhibits and the
Conservation Values contain the entire agreement of the parties with respect to the Easement
and supersedes any prior agreements relating to the Easement. If any provision of this
Easement is held unenforceable by a court of competent jurisdiction, the remainder of the
Easement shall continue in full force and effect.

13. Subordination. Grantor represents and warrants to the best of its knowledge that the only
mortgage or deed of trust encumbering the Project is the security instrument identified in
Exhibit C attached hereto. Concurrently herewith, the holder of the security instrument hereto
has agreed, by separate instrument to be recorded immediately after this Easement, to
subordinate its rights in the Project to this Easement to the extent necessary to permit Grantee
to enforce the purpose of the Easement in perpetuity and to prevent any extinguishment of
this Easement by the holder thereof. The priority of any present or future security instrument
with respect to any valid claim on the part of the holder thereof to the proceeds of any sale,
condemnation proceedings, or insurance or to the leases, rents and profits of the Property or
Structure shall not be affected by this Easement, and the liens created by Grantee’s exercise
of any of its rights under this Easement shall be junior to such present and future security
instrument; provided that this Easement shall not be subordinated in any other respect
whatsoever,

14. Notices. All notices given pursuant to this Easement shall be in writing and sent to the other
party at the address set forth in the first paragraph hereof, by US Mail or overnight express
courier. Either party may change its notice address by notice to the other party. Either party
may, from time to time, specify one additional party to receive written notice in order for
such notice to be binding,

15. Amendments. This Easement may only be amended by a written instrument signed by
Grantor and Grantee provided that any amendment shall be null and void if it is not
consistent with the conservation and preservation purposes of this Easement and would cause
the Easement to not qualify as a conservation easement under any applicable federal or state
laws, rules or regulations.

IN WITNESS WHEREOF, the undersigned have executed and accepted this Deed of
Preservation Easement as of the Effective Date,
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GRANTOR:

s 2Bt ey

STEVEN L. BENGEL

WWW (SEAL)

SABRINA D BENG!;L

GRANTEE:
NEW BERN PRESERVATION
FOUNDATION, INC.

ﬁﬂ/ me

—  President
2% AoF
e NS
1 RET o oUW
NORTHQAROMNA
CRAVEN COUNTY
I ‘,\50\ M. &(man , @ Notary Public in and for the aforesaid County

and State, do hereby certify that STEVEN L. BENGEL and wife SABRINA D. BENGEL,
personally appeared before me this day and acknowledged the due execution of the foregoing

instrument for the purposes therein expressed.

WITNESS my hand and notarial seal, this | 9 day of MM, 2006.

z Z&. 7"7. ﬂ LA r—
. NOTARY PUBLIC
My Commission Exviresr_éqka_j_ﬁl_m
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NORTH CAROLINA
CRAVEN COUNTY // i
, yENg)
I Q@f\ lf{ la-' /‘ [1[0 ' . a Notary Public of Craven County, North
Carolina do hereby certify that iy & Wadyres personally appeared
before me this day and acknowledged that she/he is the Secretary of, NEW BERN

PRESERVATION FOUNDATION, INC., a North Carolina non-for-profit corporation, and that
by authority duly given and as the act of the corporation, the foregoing instrument was signed in

its name by its President, sealed with its corporate seal, and attested by herself as its
Secretary.
~ WITNESS my hand and notarial seal, this g’ 7 day of 2006.

CHhantin Aplbiz
NOTARY PUBLIC
My Commission ExpirMM %D/W ? \%

EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

Being all of Units A, 1, 2, 3 and 4 in that certain Condominium being known as THE
BENGEL BUILDING CONDOMINIUM as recorded in Unit Ownership Map Book 4, Pages 97-
102, in the Office of the Register of Deeds of Craven County, North Carolina, and as described
in the Declaration of Unit Ownership recorded on August 15, 2003, in Book 2080, Page 401 et.
seq., in the Office of the Register of Deeds of Craven County, North Carolina, together with a
100.0% undivided interest in the Common Elements appurtenant to said Units,

Saving and excepting therefrom any and all easements and encumbrances of record.
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EXHIBIT B:

DESCRIPTION OF CONSERVATION VALUES

The Bangert Building is an attractive two story brick commercial structure displaying
typical 1920’s detailing. It was built in 1925 as a rental store and office space for Albert H.
Bangert, a former Mayor of the City and a long time member of St. John’s Masonic Lodge.
Around the turn of the 20™ century, Bangert inherited this property, along with several other lots
at Middle and Broad Streets, from his father, Sebastian Bangert. This building replaced an
earlier two story framed dwelling and a smaller commercial building, also framed. A 1929 photo
shows the building to be entirely symmetrical, consisting of two central bays, each having a large
triple window, plank on either side by three bays containing double hung sash. The brick work
is omamented by corbelled courses above store fronts and secondary store windows, a simple
paneled frieze, and additional corbelled courses below a plain parapet. According to the Sanborn
Insurance Maps, the eight bay building was originally divided into four store units, each having
its own multi-pane transom and plank by brick piers supporting the first story.

The building is representative of a typical commercial structure of its period erected in
New Bern. The building retains its original masonry exterior and contributes a substantial
presence on one of the primary streets in the Downtown New Bern Historic District.

On March 17, 2006, the United States Department of the Interior-National Park Service
determined that this building contributes to the significance of the New Bern Historic District as
a “certified historic structure” for a charitable contribution for conservation purposes and

according to the Tax Treatment Extension Act of 1980.
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Lot

2. 327-333 Middle Street réar facade
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EXHIBIT C:
SECURITY INSTRUMENT INFORMATION

1. Deed of Trust granted by Steven L. Bengel and wife Sabrina D. Bengel, to Jerone
C. Herrin, Trustee, for Branch Banking and Trust Company, in the principal
amount of $560,000.00, recorded August 20, 2003 in Deed Book 2082, at Page
553 in the Craven County Registry.

2. Any other liens and encumbrances of record.
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